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Caryn Huntt DeCarlo
Bureau of Reclamation
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chunttdecarlo (mp.usbr.gov

RE: Comments re Walker Lake Acquisition Program Environmental Impact
Statement

Dear Caryn:

Because Public Law 107-171, Farm and Security Rural Investment Act of 2002, Public
Law 104-103, Omnibus Appropriations Bill, and Public Law 109-103, Energy and Water
Development Appropriations Act form the bases for the Bureau of Reclamation's proposed
action, our initial comments relate to the issue of whether the Bureau of Reclamation
("Reclamation") has correctly interpreted this legislation.

* Section 208 of the Energy and Water Development Appropriations Act provides for the
acquisition from "willing sellers land, water appurtenant to the land, and related rights in Walker
River Basin, Nevada." Reclamation's public information releases suggest that the legislation
must be read as limiting acquisition of water rights to Nevada water rights. The accuracy of this
interpretation needs to be examined in light of the language of the entire section, as the
legislation speaks to environmental restoration of the entire Walker River Basin, not just the
portion of the Basin located in Nevada. Sec. 208(a)(2) provides that in acquiring interests, the
University of Nevada is required to make acquisitions that the University determines are most
beneficial to environmental restoration of the entire Walker River Basin and to the establishment
and operation of an agricultural and natural resources research center.

If the legislation truly restricts the purchase of water rights to Nevada lands and
appurtenant water rights, the purchased rights may not include any component of storage rights,
as the storage rights are California based. Therefore, this limitation must be taken into
consideration when addressing which rights will be determined to be most beneficial.

* Reclamation is obligated to integrate the NEPA process with other planning at the
earliest possible time. 40 CFR 1501.2. Reclamation must initiated the process of seeking input
from state agencies, as well as local communities early in the process to insure successful
integration of the environmental assessment with other environmental laws, codes and
regulations. See, e.g., Lyon County Interim Government Land Management Plan, addressed in
Principles and Objectives and Policies, Chapter 13, Lyon County Code. Even if Californian
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storage rights are not involved, changes in use of the water rights will require assessment of
environmental impacts throughout the Walker River Basin.

* The legislation directs Reclamation to fund the acquisition of lands and water
appurtenant to those lands. The acquired lands and water rights will have to be transferred from
their current manner of use, point of diversion and place of use to instream use. Pursuant to NRS
533.370, where a proposed change will conflict with existing rights or with protectible interests
in existing domestic wells, or threatens to prove detrimental to the public interest, the State
Engineer shall reject the application. Further, under the newly enacted NRS 533.3703, the State
Engineer may consider the consumptive use of a water right and the consumptive use of a
proposed beneficial use in determining whether the change in place of diversion, manner of use
or place of use complies with NRS 533.370 requirements. This statute may impact how the
acquired rights may be quantified.

Change applications for decreed rights must be filed with the State Engineer, and then are
subject to review of the Federal District Court. See United States Board of Water
Commissioners Administrative Rules and Regulations Regarding Change of Point of Diversion,
Manner of Use, or Place of Use of Water of the Walker River and Its Tributaries. Upon review
the Court may reserve or modify the State Engineer's decision if the decision would impair
existing rights under the Walker River Decree, adversely impact some public interest or
prejudice substantial rights of the petitioner. The EIS must address these limitations on changes
in manner of use when analyzing the proposed action.

NRS 533.024 provides that it is the policy of the State of Nevada to recognize the
importance of domestic wells as appurtenances to private homes. The EIS needs to analyze the
effects that the purchase of local water rights will have on domestic wells in the Mason and
Smith Valleys, as well as alternatives for accessibility to water for domestic well owners if their
wells are adversely impacted by the water acquisition program. Additionally, an analysis of the
environmental consequences to groundwater quality for domestic well users must be included in
the EIS.

* Section 208 requires the acquisition of the lands together with the desired water rights,
not merely the water rights. The legislation does not provide for acquisition of water rights
alone. Please comment on the environmental consequences, as well as alternative actions for the
acquired lands following the stripping of water rights.

* The scoping materials presented by the Bureau appear to suggest that the Bureau reads
the legislation as restricting acquisitions to outright purchases from willing sellers. However, if
Sec. 208 (a)(1) of Public Law 109-103 (2005) is read in conjunction with Sec. 208 (b)(1), it
appears that the use of the term "sellers" is not intended to limit acquisitions to outright
purchases. Sec. 208 (b) (1) provides for a water lease and purchase program that acquires rights
from "willing sellers". The legislation must be read as a whole, and it is clear from this second
provision that "sellers" may lease, as well as sell their lands. The environmental consequences
of leasing lands and their appurtenant water rights should be addressed in the EIS.

* The goal of the Desert Terminal Lakes Act is to provide water to desert lakes. The
Energy and Water Development Appropriations Act of 2006 directed funds to the University of
Nevada to acquire land and water appurtenant to the land that would be most beneficial to

{P0116306; 0800 00 LLS



Carryn Huntt DeCarlo
December 7, 2007
Page 3 of 6

environmental restoration in the Walker River Basin. The Purpose and Need Statement suggests
that the program is needed to begin the process of restoring Walker Lake to a sustainable
condition of ecological health through provision of increased fresh water inflows. The EIS needs
to address why the Bureau is proceeding with funding the acquisition program before the
University of Nevada has had the opportunity to research innovative agricultural water
conservation and cooperative programs for environmental restoration and fish and wildlife
habitat restoration.

* Section 208 of Public Law 109-103 (2005) directs the Secretary of the Interior to
provide funds to the University of Nevada for "the acquisition from willing sellers land, water
appurtenant to the land, and related interests with funds made available under Section 2507" and
for the establishment of an agricultural and natural resources center. Additionally, it directs the
Secretary to provide funds for a water lease and purchase program for the Walker Lake Paiute
Tribe. It further directs the Secretary, acting through the Commissioner of Reclamation, to
provide funds for tamarisk eradication, riparian area restoration, and channel restoration efforts
designed to enhance water delivery to Walker Lake. The scoping materials appear to limit the
EIS analysis to Section 208 (a)(1)(A).

Given the goal of the Acquisition Program, i.e., to increase the inflow of water into
Walker Lake, Sec. 208 (c)(1) must be addressed in the EIS. Sec. 208 (c)(1) provides for the
funding of tamarisk eradication, riparian area restoration, and channel restoration efforts within
the Walker River Basin to enhance water delivery to Walker Lake. Pursuant to 40 CFR
§ 1502.4, connected actions should be evaluated in the same NEPA document. Federal agencies
may not avoid a more detailed assessment of environmental effects by segmenting a proposed
action into mini actions whose effects might appear insignificant in comparison.

* The initiation of the acquisition process is premature because of the ongoing litigation
in the Walker Basin, United States District Court, District of Nevada proceedings, In Equity No.
C-125-ERC, Subfile No. C-125-B. The Walker River Indian Tribe and the United States, as
trustee for the Tribe, have filed claims for storage rights and additional surface and ground water
for the Walker River Indian Reservation. The United States is also claiming reserved rights for
the Yerington Paiute Tribe, the Bridgeport Paiute Indian Colony, the Garrison and Cluette
Allotments, as well as individual allotments, as well as rights for other federal reservations. The
resolution of this case may impact whether the water rights being sought for purchase will be
beneficial at all in achieving the goal. Moving forward on an EIS at this time must be justified in
light of this known uncertainty. If any justification can be found, then the proposed action must
factor in and consider this known uncertainty.

* Further, the goals of the Desert Terminal Lakes Act (2002), Omnibus Appropriations
Bill (2003), and the Energy and Water Development Appropriations Act (2006) legislation
appear to contain an inherent conflict. The primary goal of the Desert Terminal Lakes Act is to
convey additional water to desert lakes such as Walker Lake. The focus of Section 207 of Public
Law 108-07 is to limit providing water and assistance to three specific lakes in the State of
Nevada, including Walker Lake. The Energy and Water Development Appropriations legislation
shifts the focus from Walker Lake to the entire Walker Basin. It would appear that
environmental restoration of the entire Walker Basin, and in particular the wildlife habitat, could
adversely impact the efforts to convey additional water to the lake.
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Because the 2005 legislation focuses on the Walker River Basin, and not merely impacts
to Walker Lake, the EIS needs to address the cumulative effects on lands that will be dewatered,
including:

-air quality impacts regarding removal of water from agricultural lands
-water shortages
-groundwater impacts-aquifer depletion
-soil loss
-ecological systems-loss of wildlife populations
-fragmentation of the irrigation district as a result of purchases
-increase in noxious weeds

In addition, the cumulative impacts on the Basin's communities of Smith and Mason
Valleys that would result from the proposed action must be addressed in the EIS, including the
following:

-impacts on agricultural production
-impacts on irrigation infrastructure
-impacts on the socioeconomic environment including, but not limited to, the

overburdening of social services and reduction in tax base.
-social justice impact arising from reduction in agricultural employment opportunities
-impacts on land values
-impacts on community character
-impacts on land use
-impacts on community aesthetics
-economic impacts, including loss of tax revenues

The following additional concerns need to be addressed in the EIS:

* The Bureau appears to rely on the figure of an annual increase of 50,000 acre-feet
inflow to the Walker Lake as adequate for moving Walker Lake to a sustainable condition of
ecological health. The basis for this figure is unclear. The USGS Fact Sheet FS-115-96, Water
Budget and Salinity of Walker Lake, Western Nevada (Thomas 1995) suggests that in order to
reduce 1994 levels of dissolved-solids concentrations to 10,000 mg/L, the lake-surface altitude
would need to be raised approximately to 3,964 feet from the 1994 level, requiring a surge of
approximately 700,000 acre-feet of water. Thomas further proposed that an additional 47,000
acre-feet/year would be required to maintain the lake level, assuming 1939-93 hydrological
conditions. Given the conflicting scientific information, and the apparent impossibility of being
able to provide a surge of water sufficient to elevate the lake-surface altitude, the EIS must
provide a realistic assessment of the efficacy of the proposed action. Further, the analysis of the
environmental consequences must address the effects of climate change on the determination of
the quantity of water needed to achieve the goal of the legislation, and what data will be used to
calculate these effects.
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* Despite the statement made by the Bureau of Reclamation in its notice of extension of
scoping comment period that other options for providing water to Walker Lake will not be
analyzed in detail in the EIS, 40 CFR 1502.14 provides, that the discussion of alternatives to the
proposed action is to form the heart of the EIS. The agency is to "kligorously explore and
objectively evaluate all reasonable alternatives. . . ." The Council on Environmental Quality
suggests that alternatives outside the legal jurisdiction of the lead agency must be analyzed in the
EIS if they are reasonable. Therefore, the EIS needs to identify and evaluate reasonable
alternatives for achieving environmental restoration to all or a portion of Walker Lake including:

-Obtaining the needed water through a combination of alternative measures including
conservation practices and channelization of Walker River.

-Construction of a salinity barrier across a portion of the lake.

-Desalinization of Walker Lake

-Cloud seeding

-Construction of reservoirs for capturing flood event flows so that the waters may be
released later in the season.

-Consideration of alternative sources, such as California water rights

-Water banking

*A major concern to the communities that will be most heavily impacted by the proposed
action relates to the issue of what entity will hold ownership of the purchased water rights. The
legislation does not appear to address this issue, and the scoping information provided by the
Bureau failed to address this as well. Will the purchased rights be irrevocably dedicated to a
particular purpose like wildlife purposes or will they be available for reinstatement for
agricultural purposes? If not, what limitations will be placed upon future uses and potential
sales? If the project fails to achieve its goal of environmental restoration, what would preclude
the holder of the acquired rights from selling them to the highest bidder for municipal use (i.e.,
private developers in high growth urban areas such as Las Vegas, Carson City, Reno, Fallon, and
Dayton)? The proposed action analysis must address what limitations will be placed on the use
of the water if the project fails to achieve its goal of environmental restoration including how
those limitations would be legally imposed.

* The scoping materials provided by Reclamation fail to define how the purpose and goal
would be evaluated. Environmental restoration was not defined in the scoping materials. Will
the restoration be evaluated by reduction in the TDS levels in Walker Lake? If so, why was a
50,000 acre-feet annual increase in inflow selected as a reasonable quantity, given the length of
time that it will take to lower the TDS levels in Walker Lake? Conversely, does environmental
restoration involve restoration of the fishery? If so, the EIS needs to address whether the 10,000
ppm salinity goal, as discussed by NDOW, is adequate for successful fishery restoration. The
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NDEP Draft TMDL (February 2005) suggested that TDS levels as low as 5,000 mg/1 make
"kidney damage more prevalent" among LCT populations.

* Walker River has significant sedimentation issues, which are positively impacted by the
diversion of water for irrigation purposes. The EIS must include an analysis of the environmental
consequences of terminating diversions for irrigation purposes on the quality of water flowing
into Walker Lake.

* In assessing the proposed and alternative actions, consideration must be given to the
potential conflict between the goal of the legislation and the United States' responsibility as
trustee for the Walker River Indian Tribe. An increase in inflows into Walker Lake may require
modification of the river channel. Issues relating to the excess loss of flows in certain areas
between the Wabuska Gage and Walker Lake have been raised. Please see the attached
photographs identifying changes to the river channel from 1938 to 2002. The causes of these
losses must be analyzed in the EIS. Further, environmental justice and sovereignty issues must
be analyzed in the discussion of these alternatives.

*As a final comment, The Memorandum for General Counsels, NEP A Liaisons, and
Participants in Scoping published by the Executive Office of the President, Council on
Environmental Quality, suggests that a post-scoping document be made available to the public.
The council suggests that this proposal is particularly applicable when scoping has been
conducted by written comments. We would request that a post-scoping document be prepared
and made available to the public.

Very truly yours,

SCHROEDER LAW OFFICES, P.C.

A. Schroeder
Lynn L. Steyaert

LLS:tjj

Enclosures

cc:	 clients
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E John Snyder
Snyder Livestock Company, Inc. and UNR Small Business Development Center
138 Hwy 95A N
Yerington, NV 89447

October 25, 2007

Amended December 6, 2007

EIS Comments for Walker River Basin Acquisition Program

Although I work for UNR in the Nevada Small Business Development Center to study 
the Economic impact of the Walker River Project, The comments here are from my 
perspective as a farmer/rancher and a resident of Yerington, Nevada. These views do 
not reflect the position of UNR or that of any of the researchers involved with the Walker 
River Project. 

As a longtime resident and as a local farmer I am extremely concerned with the Walker 
River Acquisition project. I am also working part time for UNR in determining the 
economic impact this project will have on our family business, our local economy and 
the agricultural community along the Walker River.

First of all, I am concerned with the way that The Bureau of Reclamation and UNR are 
following the law. According to Public Law 109-103 Section 208 the University is “to 
acquire from willing sellers land, water appurtenant to the land, and related interests in 
the Walker River Basin, Nevada”.  In talking with the staff of one of our congressional 
representatives, the intent of this law is to purchase land with the water rights, and not 
to purchase water rights apart from the land. Grammatically, the law states exactly that. 
Land, water, and other related interests (i.e. ditch stock) are to be purchased as a 
package deal. The conjunction “and” in the statement makes the items all inclusive. Had 
the authors used the conjunction “or”, then water rights could have been purchased 
separately form the land. I have asked about this matter to persons in charge of the 
project at the University and they assure me that it can be interpreted in the manner 
they are pursuing. The US bureau of Reclamation and UNR are NOT following the 
original intent of the law. How can be that government organizations do not even follow 
the laws that they are charged with executing?

Secondly, I am concerned with the affects this project will have on the local agricultural 
community. If, as proposed, UNR does purchase water rights within Mason and Smith 
Valleys, the agricultural and economic effects on the area will be profound. If the water 
rights only are purchased, will UNR continue to pay the assessments on the land or will 
the remaining farmers be required to make up the difference in assessments to maintain 
and operate the Walker River Irrigation District? Any amount of water taken from any 
area of the system will affect other users in the system. Currently, water losses are 
absorbed by the users along the ditches. If any water is taken from the system, the 
efficiencies will diminish and remaining users will suffer the economic hardship due to 



less water arriving at their farms. Land values of agricultural land and residential land 
will most likely be negatively affected because of the selling of water rights from other 
parcels.

Additionally, remaining residents and water users will have to contend with windblown 
soil erosion problems. Removing the water from an area subjects the area to wind 
erosion. This can cause dust hazards due to poor visibility, respiratory problems, and 
additional expenses to farmers who must clean windblown silt out of irrigation ditches 
and re-level fields that have been damaged by windblown soil erosion. This very thing 
happened in Fallon as water rights were removed from properties there. This was 
presented by Jay Davison of UNR in Fallon at the local stakeholders meeting in August. 
I realize that this concern is being addressed by members of the project team through 
the use of replanting native vegetation in the area. However, without water, even native 
vegetation does not easily return to an area stripped of water.

Lyon County is one of the most important agricultural counties in the state of Nevada. I 
believe that the sales from agricultural product will be first in the state when agricultural 
product sales data is compiled from the 2006 growing season. Not only does this 
provide economic support for owners of agricultural lands, but it also provides support to 
local retail merchants, including local equipment dealers, fertilizer dealers, pesticide 
dealers, grocery stores, hardware stores, etc. The onions grown in Mason Valley alone 
bring nearly 1500 jobs during the harvest season to the community. These harvest 
crews support local businesses by purchasing food, automobiles, and fuel, to name a 
few items. Loss of precious water will also reduce the availability of prime ground on 
which high value crops can be grown. Since the US currently imports slightly over half 
of its food items, every bit of agricultural land that is taken out of production increases 
our dependence on foreign entities further. Have we learned nothing from our 
dependence on foreign oil?

Thirdly, I am concerned about this project because of the minimal beneficial effects it will 
have on Walker Lake. Harry Reidʼs office themselves admit that 50,000 acre feet of 
water rights will most likely not have a significant effect on Walker Lake. Therefore, they 
most likely will obtain more funding to purchase more water rights, further devastating 
the Mason and Smith Valley areas. Research by Saxon Sharpe (DRI Publication # 
41231) indicates that for a period of about 8000 years, the area of Walker Lake was 
almost if not completely dry. One of the highest priorities for this project is to protect the 
Lahontan Cutthroat Trout fishery in Walker Lake. Since the lake was dry for about 8000 
years, I doubt if any fish survived during that period. The fish currently being planted in 
the lake are not even the original strain of Cutthroat Trout that were originally found in 
the lake. The economic benefits of trying to save the fisheries will no where near offset 
the economic devastation caused to Mason and Smith Valleys because of this project. 
Although the exact dollar figures are not available yet to demonstrate this, I believe that 
anyone with common sense can come to this same conclusion.

Lastly, although the law clearly states that land and water are to be purchased from 
Nevada only, the Walker River system includes properties on both Nevada and 



California. Why are California water rights holder not being asked to share in this 
burden? Why does the Bureau of Reclamation and UNR follow the intent of the law 
regarding this and not follow the intent concerning the purchase of land with the water. 
The majority of water from the Walker River system comes form California, and yet only 
Nevada farmers are being asked to sacrifice.

The most appropriate solution to balance the needs of Walker Lake with the needs of 
the agricultural communities lies in proposed legislation by Walker River Irrigation 
District. The legislation balances the needs of all users within the system and provides 
administration for the project by local citizens for the benefit of all affected citizens. It 
does not discriminate based on location, profession or political affiliation of the residents 
of the Walker River System.

In conclusion, I would like to encourage the Bureau of Reclamation to keep in mind that 
their purpose is to serve the people of this area with fairness and equity. Priority for a 
fish species that is not even native to the system cannot be give over the livelihood of 
farmers or residents along the Walker River System. A balanced solution can be 
reached, but the Walker River Acquisition Project is not the balanced solution that is 
needed to serve the best interest of the people for whom you work.

Thank you for your time,

E. John Snyder 
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